
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

370190.doc 1

ARTHUR B. CLARK, ESQ.
MICHAEL A. PANGELINAN, ESQ.
JANALYNN CRUZ DAMIAN, ESQ.
CALVO & CLARK, LLP
Attorneys at Law
259 Martyr Street, Suite 100
Hagatna, Guam  96910
Telephone No.: (671) 646-9355
Facsimile No.:  (671) 646-9403

Attorneys for PACIFIC TELESTATIONS INC.,
d/b/a KUAM NEWS

IN THE SUPERIOR COURT OF GUAM

PACIFIC TELESTATIONS, INC.
d/b/a KUAM NEWS,

Plaintiff,

v.

GUAM POLICE DEPARTMENT,
GOVERNMENT OF GUAM, and DOES 1
– 20, inclusive.

Defendants.

CIVIL CASE NO. CV0759-10

REPLY TO OPPOSITION TO KUAM’S EX
PARTE MOTION TO QUASH SEARCH
WARRANT AND RETURN OF SEIZED
DOCUMENTS

Plaintiff Pacific Telestations, Inc. dba KUAM News (“KUAM”) hereby submits its Reply

to the Opposition to KUAM’s Ex Parte Motion to Quash Search Warrant filed by Defendant

Guam Police Department (“GPD”) on May 14, 2010.

I. INTRODUCTION

Through red herrings and disingenuous arguments, GPD attempts to justify its clear

violation  of  KUAM’s  rights  under  the  Organic  Act,  the  United  States  Constitution,  and  the

Privacy Protection Act of 1980 (“PPA”).  The PPA declares unlawful a government officer’s

search for and seizure of documentary and work product materials possessed by news media,

with a purpose to disseminate, subject to certain exceptions inapplicable to this case.  GPD fails
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to refute KUAM’s showing that quashing GPD’s illegal and unconstitutional search warrant is

both appropriate and necessary.  KUAM respectfully requests that the Court grant its motion to

quash and order GPD to return the illegally seized document.

II.  ARGUMENT

A.  The Court Has the Inherent Authority to Quash the Illegally Issued Search
Warrant and Return the Items Unlawfully Seized

The Superior Court is empowered to quash a warrant both by Guam statutory law and the

Court’s  inherent  authority  to  control  and  prevent  abuses  of  its  processes.   Title  8  G.C.A.  §

35.45(a) provides: “A person aggrieved by an unlawful search and seizure may move the court

for the return of the property on the ground that he is entitled to lawful possession of the property

which was illegally seized.  The judge shall receive evidence on any issue of fact necessary to the

decision of the motion.  If the motion is granted the property shall be restored . . .”

Section 35.45(a) is taken from former Fed. R. Crim. Proc. 41(e).  See commentary to 8

G.C.A. § 35.45.  Former Fed. R. Crim. Proc. 41(e) (1972) read as follows:

(e) Motion for Return of Property. A person aggrieved by an unlawful search and
seizure may move the district court for the district in which the property was
seized for the return of the property on the ground that such person is entitled to
lawful possession of the property which was illegally seized. The judge shall
receive evidence on any issue of fact necessary to the decision of the motion. If
the motion is granted the property shall be restored and it shall not be admissible
in evidence at any hearing or trial. If a motion for return of property is made or
comes on for hearing in the district of trial after an indictment or information is
filed, it shall be treated also as a motion to suppress under Rule 12.

A court always has inherent authority to entertain motions for the return of property. See

U.S. v. Martinson, 809 F.2d 1364, 1366-67 (9th Cir. 1987) (“A district court has jurisdiction to

entertain motions to return property seized by the government when there are no criminal

proceedings pending against the movant.  Such motions are treated as civil equitable proceedings

even if styled as being pursuant to Fed. R. Crim. P. 41(e).”) See also U.S. v. Bell, 120 F. Supp.

670, 672 (D.C. D.C. 1958) (“[A] motion to return property may be instituted as a summary,

independent  and  plenary  proceeding,  separate  and  distinct  from a  criminal  cause,  as  where  the

movant is a stranger to the litigation, . . . based on the inherent power of the Court to discipline

one of its officers whenever he has in his possession or under his control any property illegally
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withheld from its owner.”). See also People v. Superior Court, 28 Cal. App. 3d 600, 607 (1972)

(“The court derived its power to entertain the motion for return of the seized items from Penal

Code  section  1536  as  well  as  from  its  inherent  power  ‘to  control  and  prevent  the  abuse  of  its

process.’”) (citations omitted).1  Thus, this court has the inherent authority to quash an illegally

issued search warrant and to return the property unlawfully seized.

B.   Guam Does Not Enjoy Sovereign Immunity from the PPA

In its opposition, GPD tries to mislead this Court by arguing, “Guam must have waived

its sovereign immunity before the Court may have jurisdiction over a case brought pursuant to

[the PPA].”  (GPD Opp’n at 1.)  GPD ignores the plain language of the PPA to the contrary.  The

PPA expressly authorizes suit against the GPD and the Government of Guam. See 42 U.S.C. §

2000aa-6(a)(1) (“A person aggrieved by a search for or seizure of materials in violation of this

chapter shall have a civil cause of action for damages for such search or seizure against the

United States, against a State which has waived its sovereign immunity under the Constitution to

a  claim  for  damages  resulting  from  a  violation  of  this  chapter, or against any other

governmental unit, . . .”) (emphasis added); see also 42 U.S.C. § 2000aa-7(c) (“‘Any other

governmental unit’, as used in this chapter, includes . . . any territory or possession of the United

States, and any local government, unit of local government, or any unit of State government.”).

If Congress had intended that governmental units must also expressly waive sovereign immunity

before they can be sued under the PPA, Congress would have said so as it did with respect to

States. See Rinehart v. Rinehart, 2000 Guam 14 ¶ 9 (“This rule of statutory construction

[expressio unius est exclusio alterius] means that if an option is expressed in a law, all other

options not expressed were intentionally excluded.”).  Since Guam’s sovereign immunity is a

grant from Congress through the Organic Act of Guam, Congress also has the authority to limit

such immunity through subsequent legislation, which it clearly intended by enactment of the

1 Cal. Pen. Code  § 1536 reads as follows:
All property or things taken on a warrant must be retained by the officer in his custody, subject to
the order of the court to which he is required to return the proceedings before him, or of any other
court in which the offense in respect to which the property or things taken is triable.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

370190.doc 4

PPA. See Limtiaco v. GFD, 2007 Guam 10 ¶ 39 (“There is no question that Guam possesses

inherent sovereign immunity from suit without its consent pursuant to the Organic

Act.”) (citing Marx v. Guam, 866 F.2d 294, 298 (9th Cir. 1989)).

Moreover, even if KUAM were unable to rely on the PPA, the government of Guam did

waive immunity through 8 G.C.A. § 35.45.  Moreover, there is no immunity from suit based on

violations of the United States Constitution, namely, the First and Fourth Amendments. See

People v. Camacho, 2004 Guam 6 ¶ 15 (“This court has held that the Fourth Amendment is made

applicable to Guam by the Organic Act.  Thus, the protections provided by the Fourth

Amendment are afforded to the people of Guam through both Sections 1421b(c) and 1421b(u) of

the Organic Act of Guam”) (citing to People v. Johnson,  1997  Guam  9  at  ¶  4). See also 48

U.S.C. § 1421b(a) (“No law shall be enacted in Guam respecting an establishment of religion or

prohibiting the free exercise thereof, or abridging the freedom of speech, or of the press, or the

right of the people peaceably to assemble and to petition the government for a redress of their

grievances.”).  There is simply no doubt that GPD’s search and seizure was illegal.  With this

motion, KUAM is petitioning this court to prevent further injury as a result of GPD’s illegal acts.

C. GPD’s Search and Seizure Were Clearly Contrary to Federal Law and Were
Intended to Avoid Guam’s Shield Law

Even a cursory examination of the Affidavit for Search Warrant (“Affidavit”) reveals the

lack of any basis to issue the search warrant; there are no facts alleged in the Affidavit that would

allow the intended search to survive the prohibitions of the PPA.  The Affidavit claims that GPD

was searching for allegedly stolen GPD confidential personnel documents used by KUAM in a

news  broadcast.   However,  the  PPA  declares  this  type  of  search  to  be  unlawful.   The  PPA

provides that “it shall be unlawful for a government officer or employee, in connection with the

investigation or prosecution of a criminal offense, to search for or seize any work product

materials [or documentary materials] possessed by a person reasonably believed to have a

purpose to disseminate to the public a newspaper, book, broadcast, or other similar form of

public communication . . .” subject to certain exceptions inapplicable here.  42 U.S.C.A. §

2000aa(a) [and (b)] (emphasis added).  At most, the Affidavit contends that GPD suspected
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KUAM of possessing the stolen document, which even if it were the case KUAM would still be

protected under the PPA. See 42 U.S.C. § 2000aa(a)(1) and (b)(1) (“Provided, however, That a

government officer or employee may not search for or seize such materials under the provisions

of this paragraph if  the offense to which the materials relate consists of the receipt,  possession,

communication, or withholding of such materials or the information contained therein . . .”) (bold

emphasis added).

GPD contends that KUAM is no longer entitled to the protections of the PPA because at

the time of GPD’s unlawful actions, the document was in KUAM’s possession merely “for

posterity’s sake,” as the document had already been disseminated to the public.  (GPD Opp’n at

2.)   This argument is nonsensical.  GPD argues against itself by admitting that the document was

used in and was being held for dissemination and communication to the public.  The protection

continues for so long as the materials are held for the purpose of communicating such materials

to the public. See 42 U.S.C. § 2000aa(b) (“Notwithstanding any other law, it shall be unlawful

for a government officer or employee, in connection with the investigation or prosecution of a

criminal offense, to search for or seize documentary materials. . . possessed  by  a  person  in

connection with a purpose to disseminate to the public .  .  .”)  (emphasis  added).   The  real

effect of GPD’s unconstitutional raid of KUAM’s offices and unlawful seizure of the document

was to prevent further dissemination.  The protections of the PPA apply and this Court should

not condone GPD’s conduct.

GPD has also unlawfully sought to circumvent the protections afforded to KUAM

through Guam’s Shield Law which protects journalists from being forced to reveal confidential

sources. See 6 G.C.A. § 9101.  GPD makes no excuses for its flagrant disregard for KUAM’s

rights.  According to a report broadcast on May 13, 2010 by the Pacific News Center, a media

news outlet, “[w]hen asked if it was necessary for GPD to conduct a search, Mitchell [GPD Legal

Counsel] said that police felt that KUAM would have declined any request for the document

citing the protections of Guam’s Shield Law.”  (Declaration of Michael A. Pangelinan in Supp.

of Reply to Mot. To Quash (“Pangelinan Decl.”) Ex. B.)  Knowing full well that KUAM would
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be entitled to invoke the protections of Guam’s Shield Law, GPD chose to circumvent those

protections afforded to KUAM through an unlawful search warrant.

D. The Affidavit is Insufficient to Justify the Issuance of the Warrant

Guam Code Annotated specifically provides that “[a] warrant shall issue only on an

affidavit sworn to before the judge and establishing grounds for issuing the warrant.”  8 G.C.A. §

35.20.

[I]n order for a warrant to be valid and the ensuing search to be lawful, the search
warrant must be supported by an affidavit establishing probable cause.  This
affidavit must contain adequate facts about the underlying circumstances to show
that probable cause exists for the issuance of the warrant.

People v. Boleno, CF463-05, at 2 (Super. Ct. Guam Jan. 22, 2008) (citing United States v. Smith,

182 F.3d 473, 477 (6th Cir. 1999)).

Under the Fourth Amendment, factual inaccuracies or omissions in a search warrant

affidavit will invalidate the warrant if they are material and made in reckless disregard for the

truth. See Frank v. Delaware, 438 U.S. 154, 156 (1978) (after false statements set aside,

remaining content in search warrant affidavit insufficient to establish probable cause and search

warrant voided).  If there is a falsehood or disregard for the truth in the affidavit, the falsehood

must be purged from the affidavit and probable cause determined based on the remaining

allegations. People v. Valenzuela, CF540-03, at 10-12 (Guam Super. Ct. May 4, 2007) (finding

that judge was misled by statement in affidavit and without such statement, there was no

probable cause to support the particular warrant and thus the evidence obtained as a result of the

warrant should be suppressed).

Here, the Affidavit contains facts that appear to be deliberately false or, at a minimum,

were made with a reckless disregard for the truth.  The Affidavit states that “[o]n May 11, 2010,

GPD Chief of Police Paul Suba filed a theft complaint alleging that a confidential personnel

document in reference to newly hired Police Officer Trainees was stolen from GPD and turned

over to KUAM News reporter Mindy Aguon.”  (Declaration of Mindy Aguon in Supp. Of Reply

to  Mot.  To  Quash  (“Aguon  Decl.”)  Ex.  A.)   However,  a  review  of  the  Guam  Police  Blotter

(“police blotter”), a publicly available record of pending criminal complaints, indicates that the
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“theft complaint” was filed on May 12, 2010, at 4:14 p.m., just minutes before the search warrant

on KUAM’s studios was executed.  (Id.)  The police blotter shows no criminal complaint filed on

May 11, as stated in the Affidavit.  (Id. Ex. A.)  If Chief Suba’s criminal complaint was not filed

until May 12 – after the search warrant had been issued – then the Affidavit alleging that a

complaint was on file was false.  If there was no criminal complaint filed at the time of the

Affidavit, then there was no probable cause justifying the search warrant.  It appears that the

criminal  complaint  was  not  filed  until  after  GPD  had  already  obtained  the  search  warrant,  in

order to cover-up a false representation in the Affidavit.  GPD’s actions show that they were

acting in bad faith in order to circumvent the broad protections afforded to KUAM as a news

media outlet and to try to intimidate KUAM so it would not run additional news reports critical

of GPD.  Accordingly, the search warrant was unlawful and it should be quashed.

E. GPD’s Contention That the Warrant is Not Overbroad is Without any Legal
or Factual Basis

Without any legal or factual basis, GPD boldly asserts that KUAM’s “argument that the

warrant is overly broad is misguided” as the warrant is “very specific.”  (GPD Opp’n at 2.)  GPD

fails  to  elaborate.   Moreover,  GPD  fails  to  rebut  KUAM’s  argument  that  the  warrant  failed  to

particularly describe the place to be searched and the persons or things to be seized. See, United

States v. Spilotro, 800 F.2d 959, 963 (9th Cir. 1986); Valenzuela, CF540-03, at 12 (warrant must

particularly describe the place, the person and the things to be seized).

The language of the warrant broadly allows for the search of not only documents

“containing the name ‘John H. Edwards II’” but also “[a]ny and all Guam Police Department

documents containing the names of the following [eight] Guam Police Department Police Officer

Trainees[.]”  (See Declaration of Joseph G. Calvo in Supp. Mot. to Quash dated May 13, 2010

(“Calvo  Decl.”)  Ex.  A;  see also, Mem.  of  P.  & A.  in  Supp.  of  Ex  Parte  Mot.  to  Quash  Search

Warrant and Return of Seized Documents at 4 - 6).

The Affidavit, however, claims that Chief Suba “requested for the document that

contained the information referred to by Aguon,” and that the affiant “reviewed the KUAM

News broadcast over the Internet and printed the image of the document displayed by KUAM
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News.”  Subsequently, Chief Suba allegedly “filed a theft complaint alleging that a confidential

personnel document in reference to newly hired Police Officer Trainees was stolen from GPD

and turned over to KUAM News reporter Mindy Aguon.”  The law is clear that when requesting

a search warrant if the police know the description of a specific item to be seized, the police are

required to identify that item with particularity.  On its face, the Affidavit warranted a more

specific description of the stolen item than “any and all documents.” People v. Camacho, 2004

Guam 6 ¶ 16.

F. KUAM  is  Entitled  to  Immediate  Relief  as  GPD  Continues  to  Retain  the
Search Warrant

GPD contends, again without any supporting authority, that KUAM’s motion to quash is

moot because GPD may not conduct any further search of KUAM’s premises in the absence of a

new  warrant.   (GPD  Opp’n  at  2.)   Despite  its  current  position,  GPD  does  not  provide  any

authority for the proposition that it cannot further search KUAM’s offices before the warrant

expires.  GPD’s self-serving statement is contrary to law and is not binding upon GPD. See U.S.

v. Kaplan, 895 F.2d 618, 623 (9th Cir. 1990) (recognizing the ability of law enforcement to

conduct continuous subsequent searches under warrant previously executed).  The warrant has

not yet been returned to the Court so further unlawful searches based on the warrant remain

possible.  KUAM’s only protection against continuing searches under the current warrant is to

have the warrant quashed.

G. The Illegally Seized Document Should be Returned

KUAM is entitled to recover the illegally seized document. See 8 G.C.A. § 35.45 (“If the

motion is granted the property shall be restored . . .”).  According to GPD, KUAM has not shown

that the document belongs to KUAM and not to GPD.  Contrary to GPD’s statement, KUAM has

provided a declaration confirming that the seized document was a copy, thus constituting

KUAM’s work product, and not the original document allegedly stolen from GPD.  No one

disputes that KUAM was in possession of the copy or that GPD seized the copy from KUAM’s

premises; the idea that KUAM was not the owner of the copy is simply preposterous.  The copy

of the document belongs to KUAM and KUAM is entitled to its return.  Moreover, even if the
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seized document is the original, the PPA clearly prohibits its seizure by GPD. See 42 U.S.C. §

2000aa(a)(1) and (b)(1).  The whole premise of the Affidavit is GPD’s intent to search for and

seize a document protected under the PPA, which is why the search warrant should not have been

granted in the first place, and it must now be quashed.

Finally, nothing under 8 G.C.A. § 35.45 requires KUAM to make a showing that the

document is not needed as evidence in an ongoing criminal investigation. Cf. 8 G.C.A. § 34.45

to Fed. R. Crim. Proc. 41 (8 G.C.A is substantively similar to Fed. R. Crim. Proc. 41; however,

Fed. R. Crim. Proc. 41(g) allows the court to impose reasonable conditions to protect access to

the property and its use in later proceedings if the motion is granted and the property is returned

to the movant).

H. The Warrant was Indeed Executed in an Unlawful Manner

GPD seeks to excuse its unlawful search and seizure by alleging that it “acted

professionally when executing the warrant.”  (GPD Opp’n at 3.)  GPD’s surprise raid upon

KUAM, and its conduct in ousting 40 employees from their offices, threatening to arrest anyone

who gets in the way, and disrupting the production of the evening news less than two hours

before it was scheduled to air was outrageous and not at all professional.  But even if the search

had been conduced in a courteous and professional manner, politeness in violating

Constitutional rights and other local and federal laws does not constitute justification.

III.  CONCLUSION

For the foregoing reasons, the Court should grant KUAM’s ex parte motion to quash the

search warrant and order GPD to return the illegally seized document.

Respectfully submitted this 18th day of May, 2010.

CALVO & CLARK, LLP
Attorneys at Law
Attorneys for PACIFIC TELESTATIONS INC.,
d/b/a KUAM NEWS

By: ________________________________
ARTHUR B. CLARK


