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IN THE MATTER OF,

MONTE D.M. MESA,

-
(Hereafter referred to as "COMMITTEE") pursuant to an Ethics Complaint filed against

Respondent by Complainant MONTE D.M. MESA on October 1,2009. The COMMITTEE

transmitted the Complaint to its Legal C0Ul?-selon December 7,2009, and said Legal Counsel,

pursuant to Rule 9 of the Committee's Rules of Procedures (Hereafter referred to as "Rules of

Procedure"), screened the Complaint to determine whether the alleged facts, if true, would

constitute a violation of the Legislature's Code of Ethics as set forth in the Standing Rules of the

Guam Legislature (Hereafter referred to as "Ethics Code"). The following is a written summary

of Legal Counsel's Preliminary Findings only. Legal Counsel's Preliminary Findings shall not

be complete until the Legal Counsel provides his final verbal report to the COMMITTEE which

shall contain: (1) Legal Counsel's final determination of whether the alleged facts, if true, would

constitute a violation of the Ethics Code, as required by Rule 9(a), Rules of Procedure; and (2)

Presentation of the substance of Respondent's position on the allegations contained in the

Complaint in this matter if Respondent presents the same to Legal Counsel pursuant to Rule

I I (a), Rules of Procedure; and (3) Legal Counsel's final Preliminary Recommendation

concerning the disposition of this matter pursuant to Rule lla, and Rule 12, Rules of Procedure.

The Summary of Legal Counsel's Preliminary Findings are as follows:



1. Legal Counsel's preliminary findings from said screening of the Complaint are as follows and

are set forth in the order of the nine (9) issues identified in the Complaint:

a. FIRST ISSUE: Whether Respondent's taking the Oath of Office as a Senator of the

30th Guam Legislature prohibits Respondent from acting unethically.

SUMMARY OF PRELIMINARY FINDING: Respondent's oath of office obligates

him to conscientiously and impartially discharge his legislative duties and to comply with the

Ethics Code the Standard of Conduct for Elected Officers, Appointed Officers, and Public

Employees of the Government of Guam as set forth in 4 G.C.A. §15100 et. seq., (Hereafter

Referred to as "Standard of Conduct"). Every member of the Legislature shall take the followin

oath or affirmation: "I solemnly swear (or affirm) in the presence of Almighty God that I will

well and faithfully support the Constitution of the United States, laws of the United States

applicable to Guam, and the laws of Guam, and that I will conscientiously and impartially

discharge my duties as a member of the Guam Legislature." §14 of Organic Act of Guam as

codified in 48 U.S.C. §1423d. This oath was a condition precedent to Respondent taking office

and Respondent's act of taking the oath ga~e Respondent title to possess his office as a member

of the 30th Guam Legislature. United States v. Le Baron, 60 U.S. 73, 78 (1856).

Respondent is required to exercise his legislative duties impartially because he is a public

agent. After taking the oath and assuming his office, Respondent became a public officer and as

such, Respondent incurred the duty to serve as a public agent. Legislators are public officers.

State ex rei. Grant v. Eaton, 133 P.2d 588,591 (Mont.1943). The American concept ofa public

office is that of a public agency or trust created in the interest and for the benefit of the people.

Id., at 592. An incumbent of a public office is invested with certain powers held in trust for the

people which exercised on behalf of the government or all citizens who may need the

intervention of the officer. Id. In other words, Public Officers are but the servants of the people

and not their rulers and they are amenable to the rule which forbids an agent or trustee to place

himself in such an attitude towards his principal as to have his interest conflict with his duty. Id.

Here, the standard of conduct and prohibitions meant to prevent members of the Guam

Legislature from having a conflict of interest are embodied in Ethics Code and the Standard of

Conduct.



Respondent is obligated to comply with the Ethics Code. §29.01, Ethics Code. The

Ethics Code requires Respondent to meet the following standards of conduct: (1) Devote full

time and attention to Respondent's duties as a member of the Guam Legislature; and (2)

Uphold the Constitution ofthe United States and the Organic Act of Guam and obey the statutes

of the United States and Guam; and (3) Conduct Respondent's life, both public and private, so

as to bring honor and respect to the person's office. §29.02, Ethics Code. The Ethics Code

prohibits the Respondent from the following activities: (l) Engaging in any private business

activity which could in any way be construed as being in conflict with the performance of

Respondent's duties and responsibilities; (2) Traveling at government expense for personal

purposes or pleasure, knowingly file false vouchers or statements to any agency of the

Government of Guam; or arrange for anyone else to travel at government expense for personal

purposes or pleasure; and (3) Dispense discriminatory or special favors, or receive benefits for

the person or that person's family that coul~ either affect or be construed to affect that person's

judgment in any matter concerning the business of the Legislative, Executive, or Judicial

Branches of the Government of Guam; and (4) Make a private promise or binding agreement

which could in any manner affect the person's performance of public duty; and (5) Engage in

business with the government which could reasonably be construed as influential on the

performance of Respondent's duties; and (6) Use any information disclosed to the person

privately during performance of the person's duties for personal gain or profit. §29.03, Ethics

Code. Thus, the Ethics Code generally requires the Respondent to use his office for the public

benefit and forbids him from exploiting his official position for private benefit.

Respondent must also comply with the Standard of Conduct. The Standard of Conduct

applies to every employee as defined in said statute. 4 G.C.A. §15101. The term "employee" as

used in the Standard of Conduct means any nominated, appointed, or elected officer or individua

employed with a territorial agency as defined by said statute. 4 G.C.A. §15102(d). The term

"territorial agency" as used in the Standard of Conduct means every branch of government,

public corporations, all government of Guam departments, bureaus, and line agencies,
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autonomous and semi-autonomous agencies, instrumentalities, entities or sub-entities thereof, the

Mayor's Council, and Mayors' Offices. 4 G.C.A. §15102(k). Here, Respondent is an elected

member of the 30th Guam Legislature. The Guam Legislature is one of the three (3) branches of

the Government of Guam. §3 ofthe Organic Act of Guam as codified in 48 U.S.C. §1421a.

Thus, the Standard of Conduct applies to the Respondent. Further, any violation of the Standard

of Conduct by a member of the Legislature is a violation of the Ethics Code. As stated above,

the Ethics Code requires members of the Legislature to obey the statutes of Guam. §29.02(ii).

Thus, if there is a violation of the provisions of the Standard of Conduct, a violation of the Ethics

Code occurs.

b. SECOND ISSUE: Whether funds from Respondent's Legislative Budget have been

or continue to be spent on fostering Guam Federation of Teachers Union (Hereafter Referred to

as "Union") activities, including whether such funds have been paid to the Union for

Respondent's-Legislative office space, and including whether such funds have been used to pay

for Union copying charges for handouts provided during Respondent's public speeches

supporting the Union's activities.

SUMMARY OF PRELIMINARY FINDING: If true, these alleged acts are Ethics

Code violations. As stated above, the Ethics Code requires members of the Legislature to obey

the laws of Guam. §29.02(ii). Guam law specifically prohibits public officers from taking any

official action directly affecting a business or other undertaking in which the public officer has a

financial interest. 4 G.C.A. §15205(a)(l). The term "official action" as used in the statute

means a decision, recommendation, approval, disapproval, or other action, including inaction

which involves the use of discretionary and non-discretionary authority. The term "financial

interest" as used in the statute means an employment or directorship or officership in a business.

4 G.C.A. §15102(f). 4 G.C.A. §15205(i). The term "employment" as used in the

aforementioned statute means any rendering of services for compensation. 4 G.C.A. §15102(e).

If Respondent recommended to, approved of, decided to, or otherwise paid for the Union's

copying costs or located his legislative office to a location that would require the Guam

Legislature to pay the Union rent for his office, such acts would be official acts as they would

constitute Respondent's use of his discretionary authority as a public officer. Respondent was



being paid approximately $56,919.11 for performing his duties as the Union's President on or

about December 31,2008 and assuming the Union if the Union is still paying him and if he is

still serving as the Union's President, Respondent would be employed by the Union and would

be serving a Union officer under the aforementioned statutes.l Therefore, a conflict of interest

would arise from Respondent's financial interest in the Union if Legislative funds were used to

pay the Union for Respondent's legislative office or the Union's copying costs.

c. THIRD ISSUE: Whether Respondent's position as the Union's President prohibits

Respondent from participating in public hearings concerning proposed laws that appear to

benefit the Union.

SUMMARY OF PRELIMINARY FINDING: The Ethics Code does not prohibit

Respondent from participating in public hearings concerning proposed laws that merely appear

to benefit the Union. As stated above, members of the Legislature are prohibited from engaging

in private business activity which could in any way be construed as being in conflict with the

performance of their duties and which could reasonably be construed as influential on the

performance of their duties. §29.03(i) and \v), Ethics Code. Further, a conflicting interest arises

when a public official has an interest not shared in common with the other members of the public

and there cannot be a conflict of interest where there does not realistically exist contradictory

desires tugging the official in opposite directions. Wyzykowski v. Rizas, 626 A.2d 406, 413 (N.J.,

1993). An actual conflict is not the decisive factor nor is whether a public officer succumbs to

the temptation, but rather, whether there is a potential for conflict. Id. The question will always

be whether the circumstances could reasonably be interpreted to show that they had the likely

capacity to tempt the official to depart from his sworn public duty. Id. As stated above, the

Respondent has a financial interest in the Union by virtue of his employment with the Union and

the real issue here is whether the circumstances could reasonably be construed to show a

potential for conflict between Respondent's duties as Union President and his sworn duties as a



member of the 30th Guam Legislature during Respondent's participation at the public hearings

that are the subject of the Complaint.

The Respondent did not have a conflict of interest regarding the public hearings that are

the subject ofthe Complaint. The Complainant's allegations are based on Respondent's

participation in the Committee Public Hearings and the Guam Legislatures hearings for Bill No.

178 and Bill No. 142.2 Bill No. 178 was titled: "An Act to Approve Phase I of the Jose D.

Leon Guerrero Commercial Port of Guam Master Plan Update 2007 Report," and it was enacted

as Public Law 30-57 on September 11,2009. Bill No. 178 received a public hearing on July 22,

2009 and it received its legislative hearing from September 9-11, 2009. Respondent voted

against the passage of this bill. Bill No. 142 was titled: "An Act to Adopt the Personnel Rules

and Regulations for Jose D. Leon Guerrero Commercial Port and to Authorize Compensation

and Benefit Adjustments," which was enacted as Public Law 30-43 on July 2, 2009, and it

received a public hearing on June 18,2009 and a legislative hearing from June 30-August 2,

2009. Respondent abstained and was excused from voting on this bill.

A review of these laws does not ind~cate that Respondent had any interests in them that

were not shared by the public.3 Specifically, the laws generally favor the People of Guam in the

planned development of their port and the personnel rules and regulations favor all employees of

the Port Authority of Guam whether or not they are Union members. Thus, based on the content



of the aforementioned laws, Respondent did not have a conflict of interest when he participated

in the public hearing for the aforementioned laws.

d. FOURTH ISSUE: Whether Respondent's being a Senator in the 30th Guam

Legislature prohibits Respondent from negotiating matters related to pay scales for the

employees of the Port Authority of Guam.

SUMMARY OF PRELIMINARY FINDING: If true, these alleged acts are Ethics

Code violations. Complainant bases these allegations on Respondent's alleged role in

negotiating the pay scales for the employees of the Port Authority of Guam in 2009 while

Respondent was simultaneously serving as the Union President and a member of the 30th Guam

Legislature.4 As stated above, members of the Guam Legislature are prohibited from making a

binding agreement which could in any manner affect the member's performance of a public duty

and members are prohibited from engaging in business with the government which could

reasonably beconstrued as influential on the performance of the person's duties. §29.03(iv) and

(v), Ethics Code. Members of the Legislature must obey Guam laws. §29.02(i), Ethics Code.

Proposed pay scales were submitted with B~llNo. 142, described above. If Respondent

negotiated Bill No. 142's draft pay scales as Union President, such acts would give him a direct

interest in their passage into law and it could be reasonably construed that this interest would

influence his vote on Bill No. 142. However, the issue of whether Respondent's alleged role in

negotiating pay scales influenced his vote on Bill No. 142 is moot because, as described above,

Respondent abstained and was excused from voting on Bill 142.

However, despite abstaining from voting on Bill No. 142, Respondent would violate

Guam law if he represented the Union while negotiating the pay scales for the Port Authority of

Guam employees. Guam law prohibits public officers from assisting any person or business or

acting in a representative capacity before any territorial agency for any compensation in any

transaction involving the Territory. 4 G.C.A. §15205( c). The term "business" as used in the



statute includes any corporation, partnership, sole proprietorship, any trust or foundation, or any

other individual or organization carrying on any business whether or not operated for profit.

Thus, the Union would be included in this definition. As stated above, the term "territorial

agency" as used in the statute includes public corporations. 4 G.C.A. §15102(k). Thus, the Port

Authority of Guam is included in this definition because it is a public corporation and an

above, the Respondent receives compensation from the Union to perform his duties as Union

President. Thus, Respondent would have violated the Ethics Code if, as Union President, he

negotiated the pay scales for the employees of the Port Authority of Guam while he

simultaneously served as a member of the Guam Legislature.

e. FIFTH ISSUE: Whether Respondent can be a Senator in the 30th Guam Legislature

and simultaneously be the Union President.
-

SUMMARY OF PRELIMINARY FINDING: Respondent can be a Senator in the 30th

Guam Legislature and simultaneously be the Union President. Members ofthe Legislature are

required to devote full time and attention to,their Legislative duties and obey Guam laws.

§29.01(i), Ethics Code. Further, members of the Legislature are prohibited from engaging in any

private business activity which could in any way be reasonably be construed as being in conflict

with or influential on the performance of the member's official duties. §29.03(i) and (v). Guam

law allows members of the Legislature to have outside business interests or employment so long

as such interests or employment do not interfere with performance of their official duties and is

Respondent can have outside business interests and employment while he is serving as member

of the Guam Legislature provided such employment does not violate the restrictions set forth in

the Ethics Code and the Standard of Conduct.

f. SIXTH ISSUE: Whether Respondent can use his position as a Senator in the 30th

Guam Legislature to further the Union's interests while he is simultaneously the Union

President.

SUMMARY OF PRELIMINARY FINDING: If true, this allegation is not necessarily

an Ethics Code violation. Members of the Guam Legislature must obey Guam Law. §29.02(ii),



Ethics Code. As stated above, Guam law has a general prohibition against public officers using

or attempting to use their official positions to secure or grant unwarranted privileges,

exemptions, advantages, contracts, or treatment for themselves or others. 4 G.C.A. §15204.

However, nothing in said statute shall be construed to prohibit a legislator from introducing bills,

resolutions, serving on committees or making statements or taking action in the exercise of

legislative functions. 4 G.C.A. §15204(c). However, as stated above, Respondent has a

financial interest Union and this gives Respondent they responsibility to avoid any conflict he

may have between this financial interest and his legislative duties. If Respondent knows or

which reasonable investigation should know that he his a financial interest in the Union is

affected by any decision pending before the Legislature, he must not vote for or against, discuss,

decide, in any way participate in considering the matter, or seek to influence the votes or

decisions of others on such matter, and, prior to determination of such matter, Respondent must

disclose the nature of such interest which much be placed in the official records of the

Legislature, and Respondent must complete a Disclosure of Conflicts of Interest from with the

GEC within three (3) working days of Resp,ondent's recognition of said conflict. 4 G.C.A.

§15205(g). Additionally, if Respondent casts a vote with respect to any bill on the floor of the

Guam Legislature in which he has a financial interest, he must prepare a written statement that

identifies the bill, his vote, and the nature of his financial interest, and he must file such

statement with the Speaker and Clerk of the Guam Legislature. 4 G.C.A. §15205(h). Thus, this

allegation is only an Ethics Code violation if Respondent fails to avoid conflicts of interest that

arise from his financial interest in the Union or if he fails to take the mitigating actions described

herein.

g. SEVENTH ISSUE: Whether Respondent can serve as the Chairman of the 30th Guam

Legislature's Committee on Labor while he is simultaneously the Union President due to said

Committee's involvement in considering proposed laws that may benefit the Union.

SUMMARY OF PRELIMINARY FINDING: If true, this is not necessarily an Ethics

Code violation. As stated above, Respondent has a financial interest in the Union. However, he

can still perform his legislative functions, to include serving as Chairman of the 30th Guam

Legislature's Committee on Labor, the Public Structure, Public Libraries, and Technology
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provided he avoids conflicts of interest that arise from performance of his legislative duties and

his financial interest in the union as set forth in the Ethics Code and Standard of Conduct. See

Summary of Preliminary Findings for the Seventh Issue, Paragraph Ig herein.

h. EIGHTH ISSUE: Whether Respondent is prohibited from engaging in activities wit

government agencies that involve Union related activities.

SUMMARY OF PRELIMINARY FINDING: If true, these alleged acts are Ethics

Code violations. See Summary ofPre1iminary Finding for Fourth Issue, Paragraph d herein.

i. NINTH ISSUE: Whether Respondent is prohibited from using his legislative budget

to pay rent to the Union while he is simultaneously the Union President.

SUMMARY OF PRELIMINARY FINDING: If true, these alleged acts are Ethics

Code violations. See Summary of Preliminary Findings for Second Issue in Paragraph 1(b)

herein.

2. In addition to the aforementioned preliminary findings, Legal Counsel was tasked to

determine several legal issues concerning t~e COMMITTEE's review and consideration of the

Complaint. These issues and Legal Counsel's findings concerning the same are as follows.

a. If the COMMITTEE finds a violation of the Legislative Ethics Code what actions can

it take?

ANSWER: The COMMITTEE may recommend that the Legislature take appropriate

disciplinary actions, including, but not limited to, reprimand, suspension, or discharge of

employees, and in the case of Members of the Legislature, disciplinary action, including, but not

limited to censure, suspension, or discharge. My detailed legal opinion is as follows:

The COMMITTEE can only make recommendations to the Legislature as to what

actions, if any, should be taken as a result of a COMMITTEE investigation. The COMMITTEE

is empowered to investigate any alleged violation of the Ethics Code and to make a

recommendation to the Legislature as to what action, if any, should be taken. §29.04.03, Ethics

Code. The COMMITTEE should recommend disciplinary actions the Legislature can impose

pursuant to the Ethics Code. Generally, the Guam Legislature may by ten (10) votes, adopt the

recommendation of the COMMITTEE or take any other disciplinary actions it deems
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appropriate, including, but not limited to, reprimand, suspension, or discharge of employees, and

in the case of Members of the Legislature, disciplinary action, including, but not limited to

censure, suspension, or discharge. §29.04.03(ii), Ethics Code. Thus, the COMMITTEE can

recommend that the Legislature take appropriate disciplinary actions, including, but not limited

to, reprimand, suspension, or discharge of employees, and in the case of Members of the

Legislature, disciplinary action, including, but not limited to censure, suspension, or discharge.

The Legislature has the power to dismiss its members for Ethics Code violations. Public

officers who derive their powers from a Constitution are considered Constitutional Officers.

Church v. Colgan, 50 P. 12, 12 (Cal., 1897). Legislative power over constitutional offices is

limited except as is expressly permitted by the constitution creating such office. State ex ref.

Grant v. Eaton, 133 P.2d 588,592 (Mont., 1943). The Organic Act serves the function of a

constitution for Guam. A.B. Won Pat International Airport Authority v. Douglas B. Moylan,

2005 Guam 5:~21 (Supreme Court of Guam). Members of the Guam Legislature are

constitutional officers as their offices are expressly created by Guam's Organic Act. §10 of the

Organic Act of Guam as codified in 48 D.S.C. §1423. Thus, the power of the Guam Legislature

to dismiss or disqualify one of its members is limited to what is expressly permitted in the

Organic Act of Guam. The Organic Act expressly states that vacancies occurring in the

Legislature shall be filled as the Legislature shall provide, except that no person filling a vacancy

shall hold office longer than for the remainder of the term for which his predecessor was elected.

§17 of the Organic Act of Guam codified as 48 D.S.C.§ 1423g. The Organic Act also expressly

states that it shall make its own rules. §12 ofthe Organic Act of Guam as codified in 48 D.S.C.

§1423b. Nothing shall preclude a legislature from specifying what constitutes a vacancy in

office in any of the offices for which no provision is made in the constitution. People v. Nye, 98

P. 241, 255 (Cal.App, 1908). Here, the Legislature, through exercise of its Organic Act

rulemaking authority, has a rule that allows for the dismissal of one of its members for violating

the Ethics Code. §29.04.03(ii), Ethics Code. This rule, coupled with the Legislature's Organic

Act power to fill vacancies gives the Legislature express Organic Act authority to dismiss its

members for Ethics Code violations and replace them so long as the person filling the vacancy

serves only the remainder of any dismissed member's term of office.



b. What is the Burden of Proof or evidentiary standard for determining whether a fact is

true or not?

ANSWER: The Legislatures Ethics Code and the Rules of Procedure for the

Legislature's Ethics Committee do not establish a specific burden of proof for these proceedings.

Instead, they establish the number of votes necessary for the COMMITTEE's to act and for the

Guam Legislature to act concerning an Ethics Complaint or final disposition thereof.

c. Can the COMMITTEE deliberate this matter in executive or closed session?

ANSWER: The COMMITTEE is required to deliberate towards its decision in this

matter in a public meeting. The rules distinguish between hearings and meetings. Hearings are

defined as any meeting, other than a preliminary conference or interview at which no testimony

is taken under oath, that is conducted by the COMMITTEE for the purpose oftaking or adducing

testimony or receiving other evidence and such hearing may be open or closed to the public.

Rule 2, Rules of Procedure. Such hearings may be closed to the public by majority vote of all

the COMMITTEE members. Rule 17a. Further, no hearing, or part thereof, shall be televised,

filmed, or broadcast except upon approval <:>ftheCOMMITTEE by a majority vote ofthe

members. Rule 17c, Rules of Procedure. Thus, the COMMITTEE may take evidence in this

matter in a hearing closed to the public. In contrast, the term "meeting" as used in the rules

means the convening of the COMMITTEE for which a quorum is required in order to make a

decision or to deliberate toward a decision on any matter (Bold Emphasis Added). Rule 2,

Rules of Procedure. Although meetings shall be upon to the public unless the COMMITTEE, by

vote of two-thirds of all the members present, closes the meeting, meetings regarding a

complaint against a member of the legislature shall be public. Rule 7(d). Here, the Respondent

is a member of the Legislature and all COMMITTEE meetings, including meetings during which

the COMMITTEE conducts its deliberations toward a decision in this matter must be public

meetings.

d. Do the provisions of the Standard of Conduct for Elected Officers, Appointed

Officers, and Public Employees ofthe Government of Guam, as codified in 4 G.C.A. §15100 et.

seq., apply to this matter?



ANSWER: As stated above, the provisions of the Standard of Conduct apply to the

Respondent. The COMMITTEE has the authority to investigate whether Respondent violated

the Standard of Conduct. The COMMITTEE has the power to investigate any alleged violation

of the Ethics Code, and after its investigation to recommend to the Guam Legislature what

action, if any, should be taken. §29.04.03, Ethics Code. The Legislature's Ethics Code

specifically requires members of the Legislature to obey the statutes of Guam which include the

Standard of Conduct. §29.02(ii), Ethics Code. Although the Guam Ethics Commission, which i

Guam Legislature can prescribe rules of conduct covering its members and has the concurrent

jurisdiction to investigate and discipline its employees for any violation of the Standard of

Conduct or its own rules. 4 G.C.A. §15406. Thus, the COMMITTEE may exercise this

concurrent jurisdiction by investigating whether Respondent violated of the Legislature's Ethics

Code or the Standard of Conduct.

16 RESPECTFULLY SUBMITTED this 4th day of January, 2009 by:

a,~
ANTH NY R. CAMACHO, ESQ.
Le~al Counsel, Committee on Ethics & Standards
30t Guam Legislature


