.STATE OF SOUTH CAROL.§ )} cqj
) IN THE RT OF COMMON PLEAS
COUNTY OF HORRRY )
)
Zamperla, Inc., a New Jersey corporation, ) CIVIL ACTION COVERSHEET
Plaintiff(s) ; a -
VS. ) Cp
) O CP e (0105
FPI MB Entertainment, LLC, a Delaware )
corporation,
Defendant(s) )
(Please Print) SC Bar #: 6024
Submitted By: Clifford L. Welsh Telephone #: (843) 249-1441
Address: 4b7 Main Street, North Myrtle Beach, SC Fax #: (843) 249-2043
Other:
E-mail: clwelsh@sc. rr. com

NOTE: The cover sheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers
as required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out chmpletely.
signed, and dated. A copy of this cover sheet must be served on the defendant(s) along with th¢ Summons and Complaimnt. R

DOCKETING INFORMATION (Check all that apply) = TLoer e
*If Action is Judgment/Settlement do not complete r‘», B e
[J JURY TRIAL demanded in complaint. X NON-JURY TRIAL demanded in complaint. = " : 75  ~'
[l This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rulés. L_'—_‘;,‘U
[] This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules -_ fﬁf-’-_ ‘:
L] This case is exempt from ADR. (Proof of ADR/Exemption Attached) v ; s Tl
NATURE OF ACTION (Check One Box Below) - ;L) o
T
Contracts Torts - Professional Malpractice Torts — Personal Injury Real Property
d Constructions (100) ]  Dental Malpractice (200) O Assault/Slander/Libel (300) B Claim & Delivery (400)
4| Debt Collection (110) [0 Legal Malpractice (210) A  Conversion (310} [0 Condemnation (410}
O Employment (120} [0 Medical Malpractice (220) ] Motor Vehicle Accident (320) O Foreclosure (420)
d General (130) Previous Notice of Intent Case # 3 Premises Liability (330) [Od Mechanic’s Lien (430}
O Breach of Contract (140) ~ 20____-CP- - O  Products Liabitity (340) [0 Partition (440)
O Other (199) [0  Notice/ File Med Mal (230) [0 Personal Injury (350) ] Possession (450)
[0 Other (299 [0  Wrongful Death (360) [ Building Code Violation (460)
O  Other(399) O] Other (499)
Inmate Petitions Judgments/Seitlements Administrative Law/Relief Appeals
[ PCR(500) O Death Settlement (700} [ Reinstate Driver's License (800) [0 Arbitration (900}
O Mandamus (520) O Foreign Judgment (710) [J Judicial Review (810) O Magistrate-Civil (910)
[J Habeas Corpus (530) O Magistrate’s Judgment (720) [ Relief (820) [0 Magistrate-Criminal (920}
[3d Other (399 O Miner Settlement (730) [0 Permanent Injunction (830) O Municipal (930)
O Transcript Judgment (740) ] Forfeiture-Petition (840) O Probate Court (240)
| Lis Pendens (750) ] Forfeiture—Consent Order (850) O SCDOT (950)
Il Transfer of Structured 3 Other (899) [0 wWorker's Comp (960)
Scttlcmcnt Payment Rights [0 Zoning Board (970)
a Other {799) o [0 Administrative Law Judge (980)
Special/Complex /Other [0 Pubtic Service Commission (990)
] Environmental (600) [0 Pharmaceuticals (630) [0 Employment Security Comm (591)
] Automobile Arb. (610) [  Unfair Trade Practices {640} [0 Other (999)
O Medical (620) 0  Out-of State Depositions (650)
] Other (699) [1 Motion to Quash Subpoena in
an Out-gtTounty Action {660)
[0  SexugfPredator (5]0)

Submitting Party Signature: Date: Qctober 13, 2009

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

SCCA /234 (10/09) Page 1 of 1

S




F@k MANDATED ADR COUNTIES Oz Y
Allendal®®& nderson, Beaufort, Colleton, Florence™®reenville,
Hampton, Horry, Jasper, Lexington, Pickens (Family Court Only), and Richland

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shall select a neutra! and file a “Proof of ADR” form on or by the 210" day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

4, Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary relief;

c. Appeals

d. Post Conviction relief matters;

e. Contempt of Court proceedings;

f. Forfeiture proceedings brought by governmental entities;
g. Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

5. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note:  You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

ZAMPERLA, INC., a New Jersey
corporation,

Plaintiff,
Vvs.

FPI MB ENTERTAINMENT,
LLC, a Delaware corporation,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

CIVIL ACTION NO.:
SUMMONS T
(Breach of Contract, Quantum Merﬁit, - < :
Replevin) SR \1?':.”}
P
T - A
" - e

TO: FPIMB ENTERTAINMENT, LLC

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this

action, of which a copy is herewith served upon you, and to serve a copy of your answer

to the said Complaint on the subscriber at his office at 457 Main Street, North Myrtle

Beach, South Carolina 29582, within thirty (30) days after the service hereof: exclusive

of the day of such service; and if you fail to answer the Complaint within the time

aforesaid,; the Plaintiff in this action will apply to the Court for the relief demanded in

the Complaint and judgment by default will be rendered against you for the relief

demanded in the Complaint.

Septemberﬂ 2009

North Myrtle Beach, SC 29582
(843) 249-1441
Attomneys for Plaintiff




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDIW
COUNTY OF HORRY ) CIVIL ACTION NO.: / Ol O\L)
)
ZAMPERLA, INC., a New Jersey )
corporation, )
)
Plaintiff, ) COMPLAINT
) (Breach of Contract, Quantum Meruit
VS, ) Replevin) L .,_‘\\
) ST e
FPI MB ENTERTAINMENT, ) ¢
LLC, a Delaware corporation, )
)
Defendant. )
) o

The Plaintiff, Zamperla, Inc. (hereinafter “Zamperla™), complaining of the
Defendant herein, FPI MB Entertainment, LLC (hereinafter “FPI"), would show and
allege unto this Honorable Court as follows:

1. Zamperla is a corporation formed and existing pursuant to the laws of the
State of New Jersey, with its principal place of business being located in Boonton, New
Jersey.

2. At all times relevant to this cause of action, Zamperla was engaged in the
business of selling amusement rides.

3. FPI is a corporation formed and existing pursuant to the laws of the State
of Delaware, with its principal place of business being located in Myrtle Beach, South
Carolina.

4, On information and belief, FPI is registered to do business, and does

business, in the State of South Carolina, including Horry County.



5. On information and belief, at all times relevant to this cause of action, FPI
was engaged in the business of owning and operating an amusement park located in
Horry County, South Carolina, and known as Freestyle Music Park.

6. This Court has jurisdiction over the parties and subject matter of this case.

FOR A FIRST CAUSE OF ACTION
(Breach of Contract)

7. On March 10, 2009, Zamperla, as Seller, and FPI, as Buyer, entered into a
Sales Contract for the sale and purchase of four (4) amusement rides (hereinafter the
“Sales Contract™) for the purchase price of $765,000.00. A copy of the Sales Contract is
attached hereto as Exhibit A.

8. Zamperla complied with all of the terms and provisions of the Sales
Contract and completed all that it was required to do pursuant to the Sales Contract.

9. To date, Zamperla has received payments from FPI, in pursuance of the
Sales Contract, totaling $665,000.00, leaving $100,000.00 still due and owing to
Zamperla.

10.  FPI has failed to pay said some due and owing to Zamperla without just
cause or right.

11.  As a direct and proximate result of FPI’s breach of the Sales Contract,
Zamperla has been damaged in the amount of $100,000.00.

WHEREFORE, Zamperla requests that judgment be entered in its favor and
against FPI in the amount of $100,000.00, plus interest, costs and fees. Zamperla further

requests such other and further relief as this court may deem just and proper.




FOR A SECOND CAUSE OF ACTION
IN THE ALTERNATIVE
(Quantum Meruit)

12. Zamperla repeats, re-alleges, and incorporates foregoing paragraphs 1-11

as though fully set forth herein.

13. Zamperla furnished certain equipment required by, and at the specific

request of, FPI, consisting of the following:

a) Samba Tower, park model amusement ride, serial number
390GSTO8F08312US;

b) Convoy, park model amusement ride, serial number
390GCOO05F08315US;

c) Kite Flyer, park model amusement ride, serial number

860GKF08FO8CO3US; and

d) Magic Bike, park model amusement ride, serial number
GDL06F06223US,;

(hereinafter collectively referred to as the “Equipment™)
14, Said Equipment was accepted by FPI,
15.  Said Equipment was and is reasonably worth the sum of $765,000.00.
16. FPI has previously made payments for the said Equipment in the amount

of $665,000.00, leaving a balance due and owing to Zamperla in the amount of

$100,000.00.
17. Zamperla has made demands upon FPI to pay the amount due and owing
to Zamperla. Notwithstanding such demands, FPI has failed to pay, and refuses to pay,

the amount due and owing to Zamperla, without just cause or right.



18.  The acceptance, retention, use, and benefit of said Equipment by FPI
without payment of its reasonable value is inequitable.

19.  As a direct and proximate result of the foregoing facts herein alleged,
Zamperla has suffered damages in the amount of $100,000.00.

WHEREFORE, Zamperla prays that a decree be entered on behalf of Zamperla,
Inc. and against FPI, in the amount of $100,000.00, plus interest, cost and fees. Zamperla

further requests such other and further relief as this court may deem just and proper.

FOR A THIRD CAUSE OF ACTION
(Writ of Replevin)

20.  Zamperla repeats, re-alleges, and incorporates foregoing paragraphs 1-19
as though fully set forth herein.
21.  Pursuant to the terms of the Sales Contract, Zamperla is lawfully entitled

to the possession of the amusement rides identified in the Sales Contract, as follows:

a) Samba Tower, park model amusement ride, serial number
390GSTO8F08312US;

b} Convoy, park model amusement ride, serial number
390GCO05F08315US;

c) Kite Flyer, park model amusement ride, serial number

860GKFO8F08CO3US; and

d) Magic Bike, park model amusement ride, serial number
GDL06F06223US;

(hereinafter collectively referred to as the “Equipment™)
22. The Equipment is being wrongfully detained by FPI, who came into
possession of the Equipment pursuant to the Sales Contract, but who has defaulted under

the terms of the Sales Contract.



23.  FPI is currently in possession of the Equipment, but is in default of the
Sales Contract, and refuses to voluntarily return the property to Zampetla.

24.  The Equipment has not been taken for any tax, assessment or fine levied
by virtue of any law of this State against the property of Zamperla, nor seized under any
execution or attachment against goods and chattels of Zamperla liable to execution or
attachment, nor held by virtue of any writ of replevin against Zamperla.

25.  Zamperla further claims the value of the Equipment not delivered to the
officer pursuant to the writ.

WHEREFORE, Zamperla requests that a writ of replevin issue and for judgment
against FPI for possession of the property herein identified as the Equipment, the value of
the property not delivered by FPI, and damages for the detention of the property by FPI
Zamperla further requests such other and further relief as this court may deem just and
proper.

FOR A FOURTH CAUSE OF ACTION
(Breach of Contract)

26.  Zamperla repeats, re-alleges, and incorporates foregoing paragraphs 1-25
as though fully set forth herein.

27.  Pursuant to the provisions of the Sales Contract, Zamperla agreed to
provide a representative to supervise the installation of the Equipment.

28.  In exchange for these installation services, FPI agreed to pay for any and
all expenses incurred by Zamperla related to the supervision of the installation of the

Equipment,




29.  Zamperla incurred expenses of $1,613.53 related to the supervision of the
installation of the Equipment.

30.  Zamperla has complied with all of the terms and provisions of the contract
and completed all that it was required to do pursuant to the contract

31.  To date, FPI has failed to make any payments to Zamperla towards the
expenses incurred by Zamperla related to the installation of the Equipment, leaving
$1,613.53 still due and owing to Zamperla.

32, As adirect and proximate result of FPI's breach of the contract, Zamperla
has been damaged in the amount of $1,613.53.

WHEREFORE, Zamperla requests that judgment be entered in its favor and
against FPI in the amount of $100,000.00, plus interest, costs and fees. Zamperla further

requests such other and further relief as this court may deem just and proper.

FOR A FIFTH CAUSE OF ACTION
IN THE ALTERNATIVE
(Quantum Meruit)

33.  Zamperla repeats, re-alleges, and incorporates foregoing paragraphs 1-32
as though fully set forth herein.

34.  Zamperla furnished certain services to FPI consisting of the supervision of
the installation of the subject Equipment. Said services were required by, and provided by
Zamperla at the specific request of FPI.

35, Said services were accepted by FPL

36.  Said services were and are reasonably worth the sum of $1,613.53.



37.  FPI has failed to make any payments to Zamperla towards the expenses
incurred by Zamperla related to the supervision of the installation of the Equipment,
leaving $1,613.53 still due and owing to Zamperla.

38.  Zamperla has made demands upon FPI to pay the amount due and owing
to Zamperla. Notwithstanding such demands, FPI has failed to pay, and refuses to pay,
the amount due and owing to Zamperla, without just cause or right.

39.  The acceptance and retention of the benefit of said services by FPI without
payment of its reasonable value is inequitable.

40.  As a direct and proximate result of the foregoing facts herein alleged,
Zamperla has suffered damages in the amount of $1,613.53.

WHEREFORE, Zamperla prays that a decree be entered on behalf of Zamperla,
Inc. and against FPI, in the amount of $100,000.00, plus interest, cost and fees. Zamperla

further requests such other and further relief as this court may deem just and proper.

&:W W
T . Welsh

457 Main Street
North Myrtle Beach, SC 29582
(843) 249-1441

Attorneys for Plaintiff

September & 2009



Z AN PFPEFR ),

Zamperla, Inc.

49 Fanny Road

Beonton, NJ 07008 USA

Phone: (973) 334-8133

Fax: (973) 324-6880

Phone: {B00) 888-8878

Emall: Zamperla@zamperlausa.com
www.zamperla.com

SALES CONTRACT

Buyer: FPI MB ENTERTAINMENT LLC

211 George Bishop parkway

Myrils Beach, SC 29579

Contact. David Ciciora

Date: 03/10/09
Phone: B43-742-3167
Fax;
Email: david.ciciora@hrmbpark,com,

We (Seller) hereby confirm our acceplance of your (Buyer) purchase order on terms and conditions stated hereunder:

Quantity Description Amount
1 Samba Tower, park model 380GSTO8F08312US $320,000.00
1 Convoy, park model, 4 cars 390GCOO5F08315US $127,500.00
1 Kite Flyer, park model 860GKF08F08CO3US $187,500.00
1 Magic Bike, park model GDI.06F06223US $130,000.00
Subtotai $765,000.00
25% Deposit ($1981,250.00)
Set-Up (Seller will provide one supervisor for instailation, Buyer responsible for
all travel expenses to and from Boonton, New Jersey.
Shipping |FOB Myrtle—Beavh,*S‘G—? % (3\ 51%9’; ae Bishop ‘ﬂ::w%, f.J._ﬂi-f fe p@
ST S —~——"""Balance Due $573,750.00
[@Q\yuf_ n-o:’ ,L;sc'r\:f(m PIoveR “i,if_'_,'
” 25% ($191,250°00) upon-exéeution-of agreement, 37.5% ($2686,875.00} upon netificalion-of shipment-oi—
Terms ,<1henride?1/8.75% ($143,437.50) upan completion of instaltation, 18.75% ($143,437.50) 30 days after state
mspection. S
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EXHIBIT A &‘W 9, Claims
TERMS AND CONDITIONS 9.t All Clalms of the Buyer for defeets, nonconformity, Joss, demjges, errors, or
¥ a shoriage in goods delivered hLSetler to Buyer under this Contract shall bc{ntdc by Buyer

1. Terpis PRrpamount N . in writing and deliveced fo the Seller within thiny (30) days afer receigt of goods and
1.1 In the event any of the terms of this Contractfire different feom or additional 1o those before: the goods or any part of them are pul {nto operation of use, of in ady way changed
proposed by the Buyer in his purchase order, of (hosc contained in any letler of eredit o7 from the original cendition. Such written notice of claim shali fully s fry J; clalmed
other document incidental (o thit Contracy, the terms of this Contract shall prevail. defects, non-conformity, loss damages, cmors or shortages in goods, AlVclaims for loss,
damages, emors, or $hortage in goods must alse be recarded on dock defivery receipl prior

2. Compleic Aprecment . i . to semovat of material from the pier or on inland Bill of Lading and/or trwcker’s reccipt of
2.1 This writing is iniended by the parties a3 a final expression of their agreement and s goods delivered to Bu{er by Seller and a copy of such delivery record shall be submiited 10

intended also as m complete and exclusive siatement of the terms of their agreement. No Seller, together with the above-mentioned writien notice of claim. Upon receipt of writien

course of prior dealings between the parties and no usage of the trade shalt be televant to notice of claim, Seller shall have the right 1o Inspect the materials., .

supplement or explain any term vsed in this agreement  Acceplance or acquicseence in &

course of pecformance rendered under this agreement shall nol be relevant 1o delerming the 10. Notlee of Clalms

meaning of this agreement, even though the accepting or acquicscing party has knowledge 10.1 The receipt by Seller of & wrilten notice of claim within the time above specificd
of the nature of the performanco and opportunily for objeciion, shall be a condition precedent to Buyer's right 10 1eject, cancol, 1eplece or claim damages,
or 10 bring any suil, proceeding or demand arbitration, Such failure by the Buyer 1o give

3, Amendments timely written notice shall constitute an imevocable accepisnce of the lgtmds B

3.1 No amendmenl or modification of this Contract shall be valid unless it is in writing admission thal they fully comply with all the 1enns, conditions and specification of this
and signed by the party to be charged. contract.

3.2 No agent shall have authorily 1o incur, on Seller’s behalf, any obligatians or liabilities
ather than those contained in this Agreement, 11. Limitatlon of Damages

TL1 Sclter shall not be liable for prospeciive profits or specinl, Incldenta) or
ctonstquential damages. Buyer's sole and exclusive remedy, at Seller*s sold option, shallt
be either the replacement of non-conforming goods or nfgnd of the purchuse price. No
goods shall be returned to the Scller without Seller’s written consent.

4. Delivery

4.1 This is n shipmen i d the all be deliy
, is is n shipm, iumémfp‘é c;goﬁgm i b de I‘l @
“& 50!

4.2 Selles shall have the aighl To ShiF Ihe goi

shipments or deliveries 83 Seller deems advisable, K alver
Fach ship or delivery h der shall be construed sidered as & scparate sale 12.1 The fuilure of cither party at anytime to require performance by the other party of
undes the terms and conditions of the contract, and Buyer sgrees to aocept and pay for sny provision hereof shall in no way afect the full right 1o require such performance al any
ench such shipment or delivery s provided hercin. Showld Buyer fail to accept and pay time thereafler, nor shall the waiver by either tpmy of a bicach of aay provision hercof
for each such shipment or delivery, Seller may, without prejudice 1o any other lawful constifule a waiver of my suceceding breach of the same or any othes such provision, nos
remedy, defer further shipments or deliveries wnil acceplance thereof by Buyer or constitule a waiver of the provision ilself,
payment is made by Buyer, or al its opton, Seller may withont liabilﬁ whatsoever
regard such failure 1o accept or pay for such shipment as & breach of the whole Contract 13, Severabltity of Clauses
pig tenntinate this Contract a3 (o any unacceBpml. or undeliverable portion theseof, as 13.1 In the event of any term, condition, covenant or For(ion of this Contract is held to be
welt as any other oumandinf centract with Buyer, and Buyer shall be responsible for uniconseionable or otherwise invalid, the remainder of this sgreement will remain in full
any expense and/or oss sustained by Seller by so doing. foice and effect, and the Seller and Buyer hereby siipulate that such term, condition,
covenant or Tonlon of this Contract shall be limited and modified so as to avoid an
5, Tille unconscionable result, and as fimited and modified shall become a pan of this Contexcl.
5.1 Title 1o the goods shall remain with the Seller untif Puyer actually receives payment Al titles used herein are for purposes of reference only.
in full for the goads, unless otherwise expressly provided in the tenms appearing on the
face of this Centracy 14. Arbitration
14,1 Any controversy arising under, ot of, In connection with or :chtinf 0 this Contract
5.2 Seller shall rctain n sceurity Intetest on the goods sold on credit 1o Buyer, including alt or any amendment thereof or the breach thereof shall be determined and seitied by
rides sold fo Buycr, afl panis, sitschments and addltions thertio now or hercaller acquired wrbitration in the county and eity of New York in sccordance with the Rules of the
and all replacements and substitutions therefor and all proceeds from the sale of such rides, American Arbiteation Association. Any award rendered therein shall be final and binding
inchrding accounts receivable, until paid in full by Bufcr (the "Ride"). Seller may file any on cach and all parties theeeto and their personal representatives and judgment may be
financing statemeats of their cquivalent in any jurisdiction a1 any time it deems necessary entered thereon in aay court having jurisdiclion,
10 mainlain its interest, with or without the signatuee of Buyer; Buyer sgrees Io execute any
financing siatements and any smendmenis therclo required by Seller and hereby 15, Lim{iatlon of Actions
spcciﬁc:ily authorizes Seller 1o file such staterents with ils signature.  Instaliment 15.1 Any action, arbitration or proceeding for breach of this sgreenent must be
pyments made by Buyer shall be applicd 1o the Ride as follows: in the case of commenced within one (1} year alier the cawse of action acerues.
merchandise purchased on different dares, the item purchased first shall be deemed paid for
first and in the case of merchandise purchased on the same date, the fowest priced items 16. Applicable Law
shall be deemed paid for first. 16.F This agreement shall be construed and enfor

York.
6. Rifk of Loss mﬁ’ ob ,j
6.¥ Risk of loss, or damageo, or destruction of the goods shalt be with the Buyer 17, Foree hla{eurc

fier delivery 1o Buyer al the poin of sale stipulated on the face heecol, 17k The Seller shall not be Jisb|é for any dﬂl{l in shipment or delivery, non-defivery, or

desiruction or deterioration of all pr any pant of the merchandise, or for any other flefauli in
performance of this Conlract afising from acts of God, penils of the sea, dets of or
testrictions imposed by any governmiental suthosity, fite, war, insurccction, 1ot or civi)
comunotion, stikes or lockouly, partizl or lotal inderruplion or Joss of riage of
transportetion o1 loading fucilitles, failure of or delay In shipment on thefpant of any
supplier or supplicrs, floods, dropght, breakdown of machincry, accidents caufing sioppage
o1 work or from any other causclpeyond control of the Scller, similar fo 1&:
causes hercinbefore specified. “The Seller may, upan removal of cause, resume making
shipments or delfveries and the Buyer Is bound to accept such delayed shipment or
delivery.  Howcver, if the delay shall be moce than sixty (60) days, balance of Contract
may be canceled by cither the Buyer or the Selier who shall, when requesied by the other
parly, slate in wriling whether he elects to cancel. 1f Sclter is able ta perform part of his
obligations in spite of the event giviut ris¢ 10 his excuse, he nted not make an eilocation in
recordance with Section 2-615(g) of the Uniform Commercial Code,

cr the laws of the State of New

i, municifality, of othegPolitical” subgivision/or any Athe

8. Llmitated Warraniy
8.1 Seller warrants fo Buyer cach part of this amusement ride to bo Tree under n
wse and stivice from defects in workmanship and construction For a perivd of
months from the date of delivery to the original retail purchaser, )
This warranty s limiled to materints of Seller's manufactures o¢ Importation, which have
becn used properly and given the necessary maintenance. .
This waranly is further limited o 1epaits to be made at Seller's facility in Parsippany,
New Jersey.
Should Buyer wish lo have 1epails done al a place of its choosing, Buyer shall pay all costs

orm)

this o LS " ey
and cxpeuses, including bul not limiled 1o, traveling, sojourn expenses and salary for Scller IR L s » tC
10 send one of it’s employees 1o the place chosen by Buyer for such repaiss. However, ;I.\d‘ ‘[U %0\9 eN% IR[&‘E-V' O\H&d\i‘ If\{ LT,
Buyer shall not be Hable for the salary of Scller's employee duting such times s sai 19, Entirc Agreement . "".“'—'“)'”.'"'“"'" e
cmployce s actually ¢ngaged in repair work on the defective amusement ride. 19.1 This AgrecmentSuper. el prior understanding and agreements, whether oral or
writlen, between the paniies, and may not be changed oraily and no change, amcndment or
THIS WARRANTY [S EXPRESSLY IN LIEU OF ANY OTHER modification theieof shall be binding unless set forth in witing and signed by the parties
EXPRESS OR IMPLIED WARRANTIES, INCLUDING ANY hereto.
IMPLIED  WARRANTY OR MERCHANTABILITY OR IN WITNESS WHEREQF, (he parties hereto have exccuted this Agreement as of the
FITNESS, AND OF ANY OTHER OBLIGATION ON THE day and year first above written.
PART OF THE SELLER.

(See sionctures on Pa 1 of A seerus,
au‘ééﬁ_— &V\ell uOﬂ rBU«UGfL\’IS Cb_llf’ &Harjwd\ ‘q_gvef{«o)
ey e




Buyer’s Rider to Sales Contract

This Buyer’s Rider (the “Rider”) is hereby made on the 10™ day of March, 2009 as a Rider to the
Contract entitled “Sales Contract” by and between FPI MB Entertainment, LLC {"Buyer”) and
Zamperla, Inc. (“Selier”) of even date herewith (the “Agreement” or the “Contract”). Allterms
used, but not defined herein, will have the definitions provided in the Contract, and this Rider
shall be included in the definition of “Contract” or “Agreement” whenever the term “Contract” or
“Agreement” is referenced in the Contract, Exhibit or Rider.

WHEREAS, Seller and Buyer reached an initial agreement in said Contract;

WHEREAS, Seller and Buyer have agreed upon additional terms, which are enumerated in this
Rider;

NOW, THEREFORE, for good and valuable consideration, Seller and Buyer hereby agree to the
foltowing additional terms to said Contract:

1. Confidentlality. Seller shall view as Buyer’s property any idea, data, program,
technical, business, competitive, customer, or other forms of inforination, whether in tangible or
intangible form and however conveyed (“Information”). Seller shall, at no cost to Buyer, and as
Buyer directs, destroy or surrender to Buyer at its request and copy of such Information, Seller
shall keep Information confidential, and not disclose Information to any third party, and only use
it in performing under this Contract, and shall obligate its employees, subcontractors, and others
working for it, to do so in writing, provided that the foregoing shall not apply to any information
known to Seller fiee of obligation, or made public through no fault imputable to Seller,

2, Insurance. Seller will provide Comprehensive General Liability Insurance and/or
Excess Umbrella Liability policy which will contain coverage parts for blanket contractual, broad
form property damage, severability of interest and primary, not contributing, Coverage will
provide primary limits of Hability and/or excess umbrella liability with not less than $3,000,000
CSL. Prior fo providing services to Buyer, Seller’s liability insurance carrier(s) will include
Buyer (as FPI MB Entertainment, LLC, 211 George Bishop Pkwy, Myrtle Beach, SC 29579) as
an additional insured, as their respective interests may appear hereunder. Seller waives all rights
of subrogation on behalf of any insurance company insuring their interests so long as said waiver

does not violate any. tg'lgs and conditiogs of any such insurance Fo!icy. TRE INSURAN ce RGGUIREMENTS

CORTAPNED N T €CTioN 3 SHALL SonTinud IR EY
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(2) Seller agrees to indemnify, defend and hold harmless Buyer, its officers, employees
and agents from and against any and all ¢laims (including but not limited to any claims for bodily
injury, death or property damage, product liability, any infringement of any proprietary rights,
patent, copyright or trademark) and expenses (inchiding reasonable attorney’s fees) asserted
against, imposed upon or suffered by Buyer to the extent directly arising out of or resuiting from
any negligent or intentional acts or omissions of Seller’s part or by Seller’s employees, agents or
subconfractors in connection with Seller’s performance under this Agreement or the uses
permitted hereunder. The aforementioned indemnification will apply to all such claims, demands
and causes of action, but will be limited by the extent that Buyer’s acts or omissions contribute to
such loss.

(b) Buyer agrees to indemnify, defend and hold hermless Seller, its respective parent,
subsidiary and affiliated companies, its and their officers, employees and agents from and against
any and all claims (including but not limited to any claims for bodily injury, death or property

ééé&:é% By
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damage, product liability, any infringement of any proprietaty rights, patent, copysight or
trademark} and expenses (including reasonable attorney’s fees) asserted against, imposed upon or
suffered by Selier to the extent directly arising out of or resuiting from eny negligent or

intentional acts or omissions of Buyer’s part or by Buyer’s employees, agents or subcontractors In
connection with Buyer’s performance under this Agreement or the uses permitted herennder. The
aforementioned indemnification will apply to all such claims, demands and causes of aotion, but
will be limited by the extent that Seller’s acts or omissions contribute to such loss,

5, Drawings/Plans; Recomumendation of Spare Parts; In addition to the goods listed on
Page 1 of the Contract, Seiler agrees to provide to Buyer a complete set of Drawings/Plans for
cach of the goods listed on Page | of (he Contract, along with a complete listing of the
recommended spare parts for each of the goods, Seller agrees to provide these items within 30
days of Seller's receipt of final payment from Buyer,

[ Assignment,  This Contract may not be assigned by Buyer or Seller without the written
consent of both parties.

7, Further Assurances. Each party and its officers and members shall use commercially
reasonable efforts to take, or canse to be taken, all actions necessary or desirable to consummate
and make effeotive the transestions this Contract contemplates,

By signing below, Buyer and Selier hereby agree to all provisions of the Contract, this Rider, end
any and all exhibits thereta.

Zamperls, Inc. FPIMB riginmont, LLC
é o
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4. Time is of the Fssence; Consequences of Late Delivery. Seller understands that delivery of
the Samba Tower, Convoy and Magic Bike Rides on or before April 30, 2009 and the Kite Flyer
Ride on or before May 11, 2009 is essential for Buyer to conduct inspection and to open its
business on schedule, Seller and Buyer agree that damapes resulting from failure to deliver the
Rides in accordance with the above schedule would be unduly difficult to calculate. Therefore, if
shipment of the Rides is not received by Buyer in accordance with the above schedule for any
reason, with the exception, however, of those reasons specifically listed in Section 17 of the
Contract (“Force Majeure”), Seller agrees to deduct an amount equal to one and one-half percent
of the Purchase Price of the individual Ride delivered late per week of delay from the final
balanced owed by Buyer. '
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